April 1, 1977 LB 45

SENATOR F. LEWIS: That 1s how the process ought to wcrk.

The process shouldn't work with thils body passing laws and
somebody saying "Well we might enforce that one", or "We

don't particularly like that one", or "This one is okay".
Because the Leglslature has not been decisive, Senator Murphy,
in total incistence that the laws be complied with, that is
why we have agencles, that is why we have subdivisions of
government suggesting that they don't have to do 1t. I think
45 is an important bill, but T thlnk the process should be not
to put it over to the clitlzen to do it. But thls Legislature
should make sure the necessary safeguards are in there for
immediate compliance to law.

PRESIDENT: Senator Luedtke.

SPEAKER LUEDTKE: Mr. President, members of the Leglslature.
I'm sorry that I'm goling to have to advise my good friend,
Frank Lewis, that he's just simply wrong about his theory on
this. I'm sure that is the first time that Senator Lewis

has been wrong in this session, but he is wrong. He's for-
getting one very 1lmportant thing, and that 1s that we must
deal with separation of powers, constitutlonally speaking.
There is a very definite, clear separation of powers between
the Legislative, where we make the laws, and the Executive
which carries out those laws, and the Judicial, which inter~
prets them. I'm not lecturlng you as teachers, Senator Lewis,
but it is very important to understand that you do not usurp
the authority of the other branch of government. No adminis-
trative agency has, I will agree with you to this extent, no
Executive Branch of government has the right to Just abso-
lutely refuse to carry out a law. It 1s only if they have
been given the opinion, the advise of thelr attorney, the
Attorney General, that that law cannot be defended, that it

is constitutionally suspect, that he cannot defend them, and

I remind ail of us that the Attorney General himself, or her-
self, as the case might be, also has a sworn statement, when

he or she takes that office, to uphold the Constitution. In
other words, they must follow the Constitution along with the
rest of us, including those of us in the Legislature. If we
didn't have a remedy that would be one thing, but we, as Sena-
tor DeCamp has been telling you, there i1s a very clear remedy--
mandamus. We are not without remedy. Senator Frank Lewis and
Senator Murphy they say "Yes, but the citizen has to go to
court". That 1s separation of powers, that is why we have
courts. We have legislatures to pass the laws, to legislate,
we have the Executive to carry them out, we have the courts

to interpret those laws. We're not interpreting them. We
have our intent, but we don't do that. Senator Barnett read
an opinion of the Attorney General which indicated that this
Legislature cannot compel that kind of business, even if we
had our own attorney we couldn't do that. So what is the
solution? I think Senator DeCampalluded to thils when we last
debated tnis blill, and that is the fact that what we ought

to do is provide that the citlizen who takes his time and money
to suggest that such a law 1s unconstitutional, or that they
should be carrying out the law that it is constitutional, which-
ever way it goes. Then should be, if he wins that law suit,
should be paid by the state for his trouble, and for his time,
including time off from work or whatever it is. We don't do
that now. I suggest that we ought to do that, we ought to
assure any citizen. I realize 1t is fraught with some danger,
you might have bounty hunters going out, attacking laws Jjust
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